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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

 That on 05.04.13 informant Rekha Kar lodged the FIR before the O/C 

Orang police station stating that she slapped her sons Manoj Kar and Dipjyoti Kar 

twice in order to resist them from using intoxicated things. For that matter her 

neighbours Shankar Gowala , Rajesh Gowala( both of sons of lt. Kandra Gowala), 

Smti Mampi Gowala w/o Shankar Gowala  and Konika Gowala w/o- Lt. Kandra 

Gowala quarrelled with her and threatened her by showing sharp weapons. On 

04.04.13 at 8 pm the accused scolded her with slang language and quarrelled 

with her. They entered forcefully into her house and assaulted her with lathi and 

iron rod when she was washing utensils and when her daughter Nomita Kar tried 

to resist them, they also assaulted her. As a result they were seriously injured. 

They were sent to Orang hospital for treatment.  Hence the case. 

On receipt of the F.I.R., Orang P.S. Case No.18/2013, U/S 

447/294/325/34 I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 

finding sufficient materials u/s 447/294/323 I.P.C. against accused persons 

Shankar Gowala, Kanika Gowala, Dampi Gowala and Rashesh Gowala, submitted 



the Charge-sheet against accused persons Shankar Gowala, Kanika Gowala, 

Dampi Gowala and Rashesh Gowala. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused persons Shankar Gowala, Kanika 

Gowala, Dampi Gowala and Rashesh Gowala and issued process against them. 

However accused persons accused persons Shankar Gowala, Kanika 

Gowala, Dampi Gowala and Rashesh Gowala did not appear before the court. 

Hence first N.B.W.A. was issued against the accused persons and later on 

Proclamation was issued against the accused persons. 

That vide order dated 30/01/15, the instant case was filed by my learned 

predecessor against the said accused persons. 

However on 06/06/2015 accused Shankar Gowala was produced on the 

strength of the W/A pending against him.  

Accordingly the necessary documents u/s 207 of Cr. P.C. were given to 

the accused  and considering the relevant documents and hearing both the 

parties, particular of the offences u/s 447/294/323 IPC was read over and 

explained to accused Shankar Gowala to which he pleaded not guilty and claimed 

to be tried.  

During trial prosecution side examined only five witnesses. Except PW3, 

PW4 and PW5 other PWs were cross examined by the defence. The prosecution 

declined to examine any other witnesses on their behalf and prayed for closing 

the evidence of the prosecution witnesses. Accordingly the evidence of the 

prosecution side was closed. The examination of the accused u/s 313 of Cr.P.C. 

was recorded as per law and kept with the case record. No defence witness was 

examined. I have heard the arguments of both the sides and perused the 

evidence on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  



(i) Whether at about 8 PM on 04.04.2013 accused Shankar Gowala 

voluntarily caused hurt to Rekha Kar and Namita Kar and thereby 

committed the offence punishable u/s 323 IPC? 

(ii) Whether at about 8 PM on 04.04.2013 accused Shankar Gowala 

used obscene words to Rekha Kar and Namita Kar to the 

annoyance of the public and thereby committed the offence 

punishable u/s 294 IPC? 

(iii) Whether at about 8 PM on 04.04.2013 accused Tarun Kalita 

entered in to the compound of Rekha Kar and Namita Kar and 

thereby committed the offence punishable u/s 447 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion.  

 PW-1 Rekha Kar deposed that she is the informant of this case. She  filed 

this case against the accused Sankar Gowala, Rajesh, Mampi and Konika Gowala 

. The incident took place at about 8 pm in 2013 at her house. The accused came 

to her house and Shankar assaulted on her head with iron rod. When her 

daughter Nomita Kar tried to resist them then accused Mampi assaulted Nomita 

with iron rod from the backside. That two days before the incident, she slapped 

Shankar’s brother Rajib for using intoxicated things. For that reason, the accused 

persons assaulted her. She was admitted at Orang hospital. Later on she filed the 

FIR.  

In the cross examination PW1 stated that she does not remember 

whether  the fact of stitching on her head was mentioned in her FIR or not. It is 

not a fact that no such incident took place or she was not injured .Many people 

were present at the time of incident. Arpana Biswas was present. She forgot the 

names of other people. It is not a fact that she filled a false case. 

PW-2 Namita Kar deposed that she is the daughter of the informant. The 

accused are her neighbours and she knows them. The incident took place about 

one year ago. Her brother Manoj used intoxicated things with Shankar’s brother 

Rajib.  Then her mother slapped Manoj and Rajib. On that day, at 8 pm accused 

Shankar came to their house and assaulted in the head of her mother with iron 

stick. When she tried to resist, then wife of accused Shankar assaulted her with 

iron stick. As a result they got serious injury on their heads. Later on some 

people took them to the hospital for treatment and later on her mother filed FIR. 



In the cross examination PW 2 stated  that it is a fact that she said before 

the police that the accused assaulted her mother on her head. It is a fact that 

she said before the police that when she went to save her mother then the wife 

of accused Shankar assaulted her. About 25 people were present at the time of 

incident. Rekha Biswas, Arpanaa Biswas, Ramu Nath came at that time. It is not 

a fact that her mother  filled a false case.  

 PW3 Gopal Malakar deposed that he knows the informant as well 

as the accused. That he does not know anything about the incident and 

police did not interrogate him. That later on he came to know that there 

was the quarrel between the accused and the informant. 

 The cross examination of PW3 was declined by the defence.   

 PW4 Premala Hazang deposed that he knows the informant as 

well as the accused. That he does not know anything about the incident 

and police did not interrogate him. 

 The cross examination of PW4 was declined by the defence.   

 PW5 Jitu Mahato deposed that he knows the informant as well as 

the accused. That police did not interrogate him. That about 3 /4 months 

ago he came to know that there was the quarrel between the accused and 

the informant. 

 The cross examination of PW5 was declined by the defence.   

Under the facts and circumstances of the instant case , it is found that 

the prosecution witnesses of the instant case deposed nothing about the 

allegation as to the use of obscene words by the accused to Rekha Kar and 

Namita Kar to the annoyance of the public. Hence there in nothing on the record 

to hold the accused persons guilty for the offences u/s 294 IPC as alleged to 

have been committed by them.  

At this stage, In order to appreciate the case in hand I would like to go 

through the relevant legal provision.  

Section 441 of Indian Penal Code has defined Criminal trespass as follows 
.--Whoever enters into or upon property in the possession of another with intent 
to commit an offence or to intimidate, insult or annoy any person in possession 
of such property, or having lawfully entered into or upon such property, 
unlawfully remains there with intent thereby to intimidate, insult or annoy any 
such person, or with intent to commit an offence, is said to commit "criminal 
trespass". 
 



 
Section 319 of the Indian Penal Code defines hurt.  
 
319. Hurt.--Whoever causes bodily pain, disease or infirmity to any person is said 
to cause hurt. 
 
 

So far as the offence of criminal trespass and then causing hurt to the 

informant and her daughter of the instant case is concerned, it is found that PW1 

was the eye witness who stated that accused persons came in to her house and 

accused Shankar Gowala beat her with an iron rod in her head. And when her 

daughter Namita tried to save her , accused Mampi beat her daughter with an 

iron rod. Moreover PW2 who was also the eye witness to the incident ,stated that 

on the day of the incident the accused Shankar Gowala  entered into their house 

and assaulted her mother with iron rod when she tried to save her mother, 

accused Mampi beat her with an iron rod .  

So it is found that both PW1 and PW2 who were the eye witnesses as 

well as the victims of the case, stated that the accused came to their house and 

beat Rekha Kar as Rekha Kar slaped Rajib, the brother of Shanar Gowala for 

taking intoxicated substance. Moreover the statement of PW1 is corroborated by 

PW2. 

On the other hand, defence could not rebut the allegation as to the 

wrongful entry and beating of the informant by the accused person by way of 

cross examination of PW1 and PW2. 

It is also found that PW3 , PW4 and PW5 were not the eye witnesses to 

the incident and hence their evidence are of little value. 

As per the section 134 of the Indian Evidence Act number of witnesses is 

immaterial and the quality of the witness is material. No particular number of 

witnesses is required for proving a certain fact. It is the quality and not the 

plurality of the witnesses that matters. Evidence is weighed and not counted. 

A judgment of conviction can also be recorded on the basis of the 

statement made before the court by a solitary witness.  In the instant case 

prosecution has adduced the evidence of five witnesses . Though PW3, PW4 and 

PW5 were not the eye witness, it is found that PW1 and PW2 were the eye 

witness to the incident as alleged by the prosecution and they have proved the 

case. 



  Hence it is found that prosecution has been able to prove the case u/s 

447/323 IPC against the accused beyond reasonable doubt.  

 

ORDER 

Under the facts and circumstances of the instant case, accused Shankar 

Gowala is acquitted of the charge u/s 294 IPC as the prosecution has not been 

able to prove the guilt of the accused beyond reasonable doubt and set at liberty 

forth with. However accused Shankar Gowala is found guilty for the offences 

punishable u/s 447/323 IPC and convicted u/s 447/323 IPC.  

However in order to deter the accused from committing the same nature 

of offence I deem it fit not to give the benefit of the section 3/4 of The Probation 

Of Offenders Act, 1958. 

I have also heard the accused Shankar Gowala on the question of 

sentence.  

Keeping in view the nature and circumstances of the case, accused 

Shankar Gowala is sentenced to undergo simple imprisonment for 3 months for 

the offence committed u/s 323 IPC and accused Shankar Gowala is also 

sentenced to pay fine of Rs. 500/- only i/d to S/I for 3 days for the offence 

committed u/s 447 IPC.  

The already undergone period in jail shall be set off against the period of 

imprisonment imposed today.  

 The bail bonds of the accused Shankar Gowala is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date.  

A copy of the judgement be furnished to the accused free of cost. 

The judgment is delivered in the open Court in presence of the accused 

persons, under my hand and the seal of this court on this the 10th day of 

September, 2015. 

 

 

     (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
 
 



 
 
 
 

Appendix:- 

 

1. Prosecution witnesses  

PW1 Rekha Kar 

PW2 Namita Kar 

PW3 Gopal Malakar  

PW4 Premala Hazang  

PW5 Jitu Mahato 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext.1 FIR 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 

 

 

 

 

 

 

 

 


